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Stamp Duty Ordinance (Cap.117) — each of the Appellants did not serve the Case Stated on
the Secretary of Justice and set down the case for hearing within the required 7-day
period — whether the Court has the jurisdiction to extend the 7-day period and whether
the Court has the jurisdiction to strike out the appeals — section 14(2).

In each of these appeals, the Appellant lodged a notice of appeal on 17 February 2012

against the stamp duty assessment, and the Respondent sent the Case Stated to it on 18



February 2016. The Appellant did not serve the Case Stated on the Secretary of Justice
(““SJ”) and set down the case for hearing within the 7-day period prescribed in section 14(2)
of the Stamp Duty Ordinance (Cap.117) (“the Ordinance”). On 25 August 2017, the
Respondent filed summons seeking an order to strike out the two appeals. The two

striking-out summonses were heard together.

Under section 14(2) of the Ordinance, there was no time limit for the Respondent to
prepare the Case Stated, while the duty-payer was subject to the 7-day period restriction to
serve the Case Stated on SJ and set down the case for hearing. The Appellants contended
that the treatment given to the Collector and the treatment given to the duty-payer under that
section were unequal. This contravened Article 10 of the Hong Kong Bill of Rights
(“HKBOR”) which stipulated that everyone should be entitled to a fair and public hearing
by a competent, independent and impartial tribunal established by law. The Appellants
submitted that their right of access to the court would be impeded if the 7-day period was
an absolute time limit and the court did not have jurisdiction to grant extension of time.
Further, it would be a contravention to Article 35 of the Basic Law (“BL”) which stipulated
that Hong Kong residents should have the right to access to the courts and to judicial

remedies.

Held:

(1) Tax matters fell outside the scope of Article 10 of HKBOR, and hence the Appellants’
challenge based upon Article 10 of HKBOR could not succeed. The comparison
between the absence of time limit for the preparation of the Case Stated by the
Respondent and the 7-day limit for serving the Case Stated on SJ and for setting down
the case for hearing by the duty-payer is also not a like-for-like and fair comparison.
There is no inequality in section 14(2) of the Ordinance.

(2) Assessments of stamp duty made by the Respondent are subject to judicial review. If
the delay in complying with section 14(2) of the Ordinance is excusable and the appeal
is meritorious, the duty-payer may still seek reliefs from the court by judicial review.
Since the route of judicial review is available, the time restriction in section 14(2) does
not contravene Article 35 of BL.

(3) The court does not have jurisdiction to extend the 7-day period in section 14(2) of the
Ordinance. No extension of time would be granted to the Appellants even if the court
has the jurisdiction to do so since no satisfactory explanation was given by the
Appellants in respect of the long and substantial delay.



(4) The court has jurisdiction to make striking-out order under section 48(1) of the District
Court Ordinance and Order 1B rule 1(2)(l) of the Rules of the District Court. The
two appeals ought to be struck out in these circumstances so that no more resources of
the court would be consumed by the cases.

Appeals struck out.
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