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Tax avoidance – profits tax – deduction of deferred expenditure incurred for acquisition of 
an interest income stream – whether giving rise to a tax benefit – Inland Revenue 
Ordinance (Cap. 112) section 61A  

 
 

Shui On Credit Company Limited (“the Taxpayer”) was incorporated on 11 March 
1988.  It was one of the three new companies formed to participate in the scheme 
described below. 

 
Upon completion of the Shui On Centre (“the Centre property”), a commercial centre

in Wanchai, with units let on terms of three to six years, a pre-arranged scheme was effected 
between several companies in the Shui On group and several outside companies in May 
1988.  South Castle Limited (“South Castle”) assigned the Centre property to Shui On 
Centre Company Limited (“Centre Co.”) at a price of $1.31 billion.  Centre Co. obtained a 
loan facility of $1,200 million (“the Centre Co. Loan”) from FPB Finance Limited (“FPB 
Finance”).  Agnew Park Limited (“Agnew”) paid $1,200 million to FPB Finance for the 
latter’s rights and obligations under the Centre Co. Loan.   Agnew assigned to the 
Taxpayer for $600 million all of Agnew’s right to receive the interest due under the Centre 
Co. Loan.  The Taxpayer obtained a loan facility of $600 million at a floating rate (“the 
Mitsubishi Loan”) from Mitsubishi Bank.  Centre Co. paid the loan monies of $1,200 
million from FPB Finance to South Castle.  South Castle repaid, through Agnew, Hong 
Kong and Shanghai Banking Corporation $358 million for a loan arranged for the 
development of the Centre property, settled the inter-company loans of $242 million with 
Shui On Investment Company Limited, and paid $600 million to Glorion Holding 
Corporation (“Glorion”) for the issue of new Glorion shares to South Castle.  Glorion paid 
$600 million to Bankers Trust Company (“Bankers Trust”) and Bankers Trust agreed to
discharge FPB Finance’s obligation to account to Agnew for the principal repayment of 
$1,200 million due from Centre Co. to FPB Finance. 

 
As a result of the Swap and Supplemental Swap Agreements (“the Agreements”) 

entered into among BT Asia (HK) Limited, Centre Co. and the Taxpayer, the Taxpayer’s 
interest income from the Centre Co. Loan was cancelled out by its obligation to pay Centre 
Co. an identical amount of interest.  As a result of the Agreements, the Taxpayer also 
acquired the right to receive payments at floating rate from Centre Co.  But this income 
was equivalent to and therefore cancelled out by the Taxpayer’s repayments of principal 
and interest under the Mitsubishi Loan. 

 
The Taxpayer claimed deduction for the amortisation of the $600 million consideration 

paid to Agnew for the interest income stream of the Centre Co. Loan together with 
associated legal and professional fees.  The amortisation was referred to as “deferred 
expenditure” in the Taxpayer’s accounts.  There were 9 Profits Tax assessments raised on 
the Taxpayer without allowing the deduction for the deferred expenditure.  The 
assessments were all raised by the Assistant Commissioner invoking section 61A of the 
Inland Revenue Ordinance (“the IRO”). 
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After considering the Taxpayer’s objections, the Commissioner by his Determination 
upheld the assessments pursuant to sections 16(1) and 61A of the IRO. 

 
The Board of Review dismissed the Taxpayer’s contention that issue on sections 16 

and 17 of the IRO did not arise because the assessments were raised under section 61A of 
the IRO.  The Board also held that the deferred expenditure was capital in nature and 
hence not deductible under section 17 of the IRO.  Alternatively, the Board concluded that 
the scheme was entered into for the dominant purpose of enabling the Taxpayer to obtain a 
tax benefit and that section 61A applied.  The Court of First Instance and Court of Appeal 
upheld the Board’s decision and dismissed the Taxpayer’s appeal.  The Taxpayer appealed 
to the Court of Final Appeal. 

 
 
Held by the Court of Final Appeal, dismissing the appeal, that: 
 
(1) An assessment made pursuant to section 61A has the peculiarity that it may be 

made only by an Assistant Commissioner.  But in other respects it is the same 
as any other assessment. 

 
(2) The Commissioner’s administrative role in determination is to consider the 

matter de novo.  It was open to the Commissioner to rely on sections 16 and 17 
of the IRO, apart from section 61A. 

(3) The deferred expenditure was of a capital nature as it was a non-recurring or 
once and for all payment incurred to obtain an income stream and hence not 
deductible in accordance with section 17(1)(c) of the IRO. 

 
(4) A tax benefit in the statutory sense is required before section 61A is engaged. 

In other words, section 61A cannot apply to a tax avoidance scheme which 
simply does not work. 

 
(5) As it has been held that the deferred expenditure was prohibited from deduction 

by virtue of section 17(1)(c) of the IRO, the issue whether the Taxpayer was 
liable under section 61A does not arise for decision. 
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