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Inland Revenue Ordinance (Cap. 112) — Profits Tax — whether properties were
acquired as trading stock or capital assets — whether profits arising on sale are
assessable to profits tax — whether it is open to the Board to dispose an appeal

on onus of proof.



The Taxpayer was a joint venture between the Chinachem group and the Sun
Hung Kai group. The Taxpayer was the owner of a new building situated at No. 49
Conduit Road, Mid-Levels, Hong Kong [“the Property”] which it acquired in
December 1979 and finished redeveloping in June 1996. The Taxpayer contends
that the Property was acquired as a capital asset and the intention changed when the
redevelopment was completed. Hence, the value attributable to the Property in June
1996 should be taken in calculating the profits on the sale of flats in the new building.
If so, it would have resulted in a lower taxable profits.

On appeal, the Board of Review [“the Board”] was unable to come to a
positive finding on the intention when the Taxpayer acquired the Property and
dismissed the appeal on the Taxpayer’s failure of discharging the onus of proof.

The Taxpayer appealed to the Court of First Instance and applied to the Court
to amend the case stated on the grounds that the evidence included in the case stated
was not sufficient and that two questions of law proposed by the Taxpayer were not
included.

The Court of First Instance and the Court of Appeal upheld the Board’s
decision and decided that the Board had considered the circumstances of the case
when it reached to the conclusion. The Courts also refused the amendment
application. The Taxpayer appealed to the Court of Final Appeal.

Held, dismissing the appeal, that:

(1) The stated intention of the Taxpayer was not conclusive and the Board had
considered all the surrounding circumstances to come to its conclusion. There
is no specifically identifiable error of law on the part of the Board.

(2) The onus of proof cannot be shifted from where section 68(4) of the Inland
Revenue Ordinance places it, namely on a taxpayer who appeals against an
assessment to show that it is excessive or incorrect.

(3) The power to send a case back for amendment is discretionary. The Court of
Final Appeal will not exercise the discretion unless persuaded that there is a
necessity. In the present case, it was plain that the case stated was not in need
of being sent back for amendment.
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